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AGENCY: O fice of the Secretary, Treasury.

ACTI ON:  Advance notice of proposed rul emaki ng.

SUMVARY: Thi s docunent provides advance notice of proposed

rul emaki ng to anend the regul ati ons governi ng practice before the
I nternal Revenue Service (IRS), which appear in the Code of
Federal Regul ations and in panphlet formas Treasury Depart nent
Circular No. 230, Regul ations Governing the Practice of
Attorneys, Certified Public Accountants, Enrolled Agents,
Enrol l ed Actuaries, and Appraisers before the IRS. This docunent
al so invites individuals and organi zations to submt coments on
revising Grcular No. 230 to address general standards of
practice and standards of practice relating to tax shelters.
DATES: Submt comments on or before July 5, 2000.

ADDRESSES: Send subm ssions to: CC DOM CORP:R (REG 111835-99),
room 5226, Internal Revenue Service, POB 7604, Ben Franklin
Station, Washi ngton, DC 20044. Subm ssions nmay be hand
del i vered Monday through Friday between the hours of 8 a.m and 5
p.m to: CC DOM CORP:R (REG 111835-99), Courier’s Desk, Interna
Revenue Service, 1111 Constitution Avenue NW, Washi ngton, DC.
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Submt comments and data via electronic mail (email) to
http://ww.irs.gov/tax_regs/regslist.htm.
FOR FURTHER | NFORMATI ON CONTACT: Concerning i ssues for coment,
Ri chard CGol dstein at (202) 622-7880; concerning subm ssions of
comments and delivering coments, Guy Traynor, (202) 622-7180;
(not toll-free nunbers).
SUPPLEMENTARY | NFORMATI ON:
| . Background

Section 330 of title 31 of the United States Code authorizes
the Secretary of the Treasury to regulate the practice of
representatives before the Departnent and, after notice and an
opportunity for a proceeding, to suspend or disbar frompractice
bef ore the Departnment those representatives who are inconpetent,
di sreput abl e, or who violate regul ations prescribed under section
330. Pursuant to section 330, the Secretary has published the
regulations in Crcular No. 230 (31 CFR part 10). These
regul ati ons authorize the Director of Practice to act upon
applications for enrollnent to practice before the IRS, to
Institute proceedings for suspension or disbarnment from practice
before the IRS, to make inquiries with respect to matters under
the Director’s jurisdiction, and to perform such other duties as
are necessary to carry out these functions.

The regul ati ons have been anended fromtine to tine to
address various specific issues in need of resolution. For
exanpl e, on February 23, 1984, the regul ati ons were anended to

provi de standards for providing opinions used in tax shelter
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offerings (49 FR 6719). On COctober 17, 1985, the regul ations
were anmended to conformto |egislative changes requiring the
di squalification of an appraiser who is assessed a penalty under
section 6701 for aiding and abetting the understatenent of a tax
liability (50 FR 42014). The regul ations were nost recently
anended on June 20, 1994 (59 FR 31523) to provide standards for
tax return preparation, to limt the use of contingent fees in
return or refund claimpreparation, to provide expedited rules
for suspension, and to clarify or anend certain other itens.

On June 15, 1999, the Director of Practice published an
advance notice of proposed rul emaking (64 FR 31994) requesting
comments on anmendnents to the regulations that woul d take into
account | egal devel opnents, professional integrity and fairness
to practitioners, taxpayer service, and sound tax adm nistration.
The Treasury Departnent received several comments and is
currently reviewing them The 1999 advance notice of proposed
rul emaki ng contenpl ated a notice of proposed rul emaki ng that
woul d make general revisions to Crcular No. 230.

1. Tax Shelters

Foll owi ng the rel ease of the advance notice of proposed
rul emaki ng, the Treasury Departnent issued a report on the
proliferation of corporate tax shelters. See “The Probl em of
Corporate Tax Shelters: Di scussion, Analysis and Legislative
Proposal s,” Departnment of the Treasury, July 1999. |In February
of this year, the Treasury Departnment and the I RS took steps to

det er abusive shelters by publishing tenporary regul ations
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requiring disclosure of certain transactions by corporate
t axpayers (TD 8877, 65 FR 11205), registration of confidenti al
corporate tax shelters (TD 8876, 65 FR 11215), and nmi ntenance of
lists of investors in certain tax shelters (TD 8875, 65 FR
11211).

In addition, practitioners and organi zations, such as the
Section of Taxation of the ABA, have recomended that the
Treasury Departnent revise Crcular No. 230 to raise the
standards for providing advice with respect to corporate tax
shelters. The Treasury Departnent and the IRS agree that it is
appropriate to review the standards that should be foll owed by
practitioners who provide advice with respect to such
transacti ons.

[1l1. Request for Comments

The Treasury Departnent and the IRS invite comments rel ating
to standards of practice governing tax shelters and other general
matters. The Treasury Departnment and the IRS are particularly
Interested in receiving conments on the follow ng matters.

A. Opinion standards of Circular No. 230

1. Whether the opinion standards in 810.33 (relating to tax
opi nions provided for the marketing of tax shelters) should be
revised.

2. \Wether Crcular No. 230 should establish standards for
tax opinions other than those provided for in 810.33 or §10.51
(relating to false opinions). Particularly, whether G rcul ar No.

230 shoul d establish standards for opinions intended to provide
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| egal justification for the treatnment of an item for purposes of
81. 6664-4(e) of the Regulations on Procedure and Adm nistration
(relating to the reasonabl e cause exception).

3. Wether an opinion provided for |egal justification for
pur poses of 81.6664-4(e) of the regulations should specifically
state that it is provided for this purpose.

4. For purposes of the foregoing:

a. Wiether the factual due diligence standards set
forth in 810.33(a)(1) should be applied to tax shelter opinions
ot her than those provided for the marketing of tax shelters.

b. Wether the factual due diligence standards should
be nodified to further limt the circunstances under which a
practitioner may rely on factual assertions of other persons and
to require a practitioner to specify the nmeasures taken to
confirmthe facts.

c. Under what circunstances, if any, C rcular No. 230
should permt a practitioner to base an opi nion upon hypot heti cal
facts or factual assunptions and concl usions, including
assunptions regardi ng the exi stence of a business purpose and the
significance of such purpose relative to the intended tax
benefits.

d. VWhether Circular No. 230 should require that the
opinion state that the transaction in question was anal yzed under
all applicable judicial doctrines (including the step
transaction, business purpose, econom ¢ substance, substance over

form and sham transaction doctrines).
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e. \Wiether Circular No. 230 should require that an
opi nion state unanbi guously that there is a greater than 50
percent |ikelihood that the taxpayer will prevail with respect to
each material tax issue and with respect to the material tax
benefits in the aggregate.

B. Contingent fees

1. \Whether 810.28 should prohibit a practitioner from
charging a fee for an opinion or advice relating to a position
taken or to be taken by a taxpayer in an original return where
such fee is contingent upon whether the tax treatnent of the
transaction is sustained, and whether 810.28 should prohibit a
practitioner fromproviding an indemity to a taxpayer with
respect to a position taken or to be taken in an original return.

2. \Wiether 810.28 should continue to permt a practitioner
to charge a contingent fee for assisting a client in filing an
anended return or claimfor refund when the practitioner
reasonably anticipates at the tine the fee arrangenent is entered
into that the anmended return or claimw || receive substantive
review fromthe Service.

C. Conditions of confidentiality

1. \Whether there are circunstances in which Crcular No.
230 should prohibit a practitioner fromagreeing to conditions of
confidentiality other than conditions of confidentiality inposed
by reasons of privilege. If so, how should confidentiality be
defined?

2. Wiether Grcular No. 230 should prohibit a practitioner
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fromasking a client to agree to conditions of confidentiality.
D. Sanctions

1. Wether 810.24 should be nodified to clarify what types
of relationships with suspended persons are prohibited.

2. \Wether there are circunstances in which a
practitioner’s failure to conply with the rules under G rcul ar
No. 230 should be attributed to the firmwth which the
practitioner is associated so that the practitioner and the firm
(or all practitioners in the firm may be subject to discipline
under G rcul ar No. 230.

3. \Whether Circular No. 230 can or should provide a broader
array of sanctions, such as censure, for violation of its
provi si ons.

4. \Wether the identities of those who are disciplined
under Circular No. 230 should be exposed to greater publicity.

I f so, how should greater publicity be achi eved?

E. General |ssues

1. \Whether 810.7(c)(1) should be nodified to permt, under
limted circunstances, an individual who is not authorized to
practice before the IRS to represent a taxpayer w thout obtaining
aut hori zation for a special appearance fromthe Director of
Practice under 810.7(d).

2. \Wether and to what extent 810.21 should be nodified
regarding the actions a practitioner nust take when he or she
di scovers that there is an error or om ssion on a return or other

docunent .
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3. Wiether 810.22 should be nodified to define what
constitutes due diligence.

4. \Wether 810.29 should be expanded to define conflicting
interests and to delineate what constitutes infornmed consent
permtting a practitioner to represent clients with conflicting
I nterests.

5. How the provisions of 810.30(a)(2), regarding uninvited

solicitations, should be nodified in light of Edenfield v. Fane,

507 U.S. 761 (1993).

6. Wiether the definition of comrunication in 810.30(c)
shoul d be expanded specifically to include certain forns of
el ectroni ¢ conmuni cati ons and whet her there are any speci al
consi derations that should be addressed regarding these forns of
communi cation for purposes of 810. 30.

7. \Wiether the 810.51 definition of disreputable conduct

shoul d be expanded to include conviction of any felony.



In addition to the foregoing issues, the Treasury Departnent and
the IRS invite comments on any ot her changes that are necessary

or appropriate to carry out the purposes of G rcular No. 230.

Gener al Counsel



